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In the context of tort liability and risk management, the provisions of 
NRS Chapter 41 further establish a nexus between fee-funded boards and 
commissions and the State. As it relates to the State's obligation to defend 
and indemnify its employees against claims arising in tort, NRS 41.0307(1)(a) 
defines "employee" broadly to include "an employee of a ... [p]art-time or full
time board, commission or similar body of the State or a political subdivision 
of the State which is created by law." Therefore, the persons who staff fee
funded boards and commissions a1·e entitled to be defended and indemnified 
by the State according to the same terms as all other employees of the State. 
See NRS 41.03375 to NRS 41.035, inclusive. 

With respect to their regulatory and licensing activities, fee-funded 
boards and commissions are required to adhere to the provisions of NRS 
Chapter 233B, the Nevada Administrative Procedure Act, which is applicable 
to "all agencies of the Executive Department of the State Government." NRS 
233B.020; see also NRS 233B.039. In the area of financial administration and 
debt collection, fee-funded boards and commissions are required to utilize the 
State Controller, NRS 353C.195 (see also NRS 353C.020); they are subject to 
the provisions of NRS Chapter 333, the State Purchasing Act, NRS 333.020 
(see also, e.g., NRS 333.700); and they must conform their administrative 
processes and procedures to the requirements of the State Administrative 
Manual (SAM).l And like other bodies of State government, including those 
that receive no distributions from the State General Fund, fee-funded boards 
and commissions are entitled to use the Office of the Attorney General for 
legal services. See NRS 228.113. 

Finally, it should be noted that the Nevada Legislature has, through 
enabling legislation, empowered fee-funded boards and commissions to fix the 
salaries of their staffers. See e.g. NRS 639.040(2) (the State Board of 
Pharmacy granted authority to determine the salary of the Executive 
Secretary); NRS 630.103(2) (enabling the State Board of Medical Examiners 
to determine the Executive Director's level of compensation); NRS 634.043(1) 
(the State Chiropractic Physicians' Board provided with the authority to fix 
the salary of the Executive Director); NRS 640C.200(2) (the salary of the 

1 "The Governor instructs all State executive agencies to comply with 
the provisions of [the SAM] to promote economy and efficiency in the govel·n
ment of the State of Nevada." NEVADA STATE ADMINISTRATIVE MANUAL (2018), 
http:/ /budget.nv .gov/uploadedFiles/budgetnvgov/content/Governance/SAM.pdf 
at p. 3, Chapter 0002. 
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Executive Director is to be fixed by the State Board of Massage Therapy); 
NRS 637B.130(3) (granting the State Speech-Language Pathology, Audiology, 
and Hearing Aid Dispensing Board with authority to determine the 
Executive Director's compensation). While this means that they have 
discretion to compensate their staffers at a level they deem to be appropriate, 
it does not mean that they may disregard the salary limitation in NRS 
281.123. Certain other statutes are instructive in this regard. 

For example, NRS 286.160 gives PERS Board members the discretion 
to set the annual salaries of certain PERS employees, but it contains the 
additional proviso that "[t]he salaries of these employees are exempt from the 
limitations ofNRS 281.123". NRS 286.160(2) (emphasis added). As it pertains 
to the salary of the Executive Officer of the Public Employees' Benefits 
Program, NRS 287.0424 contains an identical proviso. Unlike NRS 286.160 
and NRS 287.0424, the provisions of NRS Title 54 do not explicitly exempt 
any of the fee-funded boards and commissions from the salary limitation in 
NRS 281.123. This omission gives rise to a presumption that the Legislature 
intended to include fee-funded boards and commissions within the scope of 
salary limitation in NRS 281.123. See Dept. of Taxation v. DaimlerChrysler 
Services North America, LLC, 121 Nev. 541, 548, 119 P.3d 135, 139 (2005) 
("[O]missions of subject matters from statutory provisions are presumed to 
have been intentional."). This presumption could conceivably be overcome by 
contextual clues or legislative history demonstrating a clear legislative intent 
to give a particular board or commission unfettered discretion to exceed the 
salary limitation in order to hire a director or management specialist with 
specified professional or occupational qualifications. In other words, an 
exemption could be either express or implied in the enabling legislation of a 
specific board or commission. In the absence of such an exemption, however, 
a fee-funded board or commission must comply with the salary limitation in 
NRS 281.123. 

QUESTION TWO 

Whether the Governor has authority to direct fee-funded boards and 
commissions to comply with the provisions ofNRS 281.123? 

SUMMARY CONCLUSION 

The Governor has authority to direct fee-funded boards and 
commissions of the State to comply with the provisions of NRS 281.123. 
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ANALYSIS 

The Governor has a constitutional duty to see that the laws enacted by 
the Legislature "are faithfully executed." NEV. CONST. art. 5, §7; see also 
Galloway v. Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967) (executive 
power extends to carrying out and enforcing laws enacted by the legislature). 
The nature of the Governor's duty is mandatory. NEV. CONST. art. 5, § 7 (The 
Governor "shall see that the laws are faithfully executed.") (emphasis added); 
see also State of Nev. Employees Ass'n, Inc. v. Daines, 108 Nev. 15, 19, 824 
P .2d 276, 278 (1992) ("in statutes, 'may' is permissive and 'shall' is 
mandatory ... ") (citation omitted). The Governor has no discretion to ignore 
legislation that is enacted in accordance with the laws of Nevada, including 
NRS 281.123. Therefore, the Governor has the requisite authority to direct 
fee-funded boards and commissions of the State to comply with the provisions 
ofNRS 281.123. 

CONCLUSION 

The fee-funded boards and commissions of the State employ personnel 
as necessary to discharge duties and regulate occupations and professions 
pursuant to NRS Title 54. Such personnel are considered employees of the 
State for the purposes of NRS 281.123. The Governor has the constitutional 
duty to ensure that NRS 281.123 is properly executed and State employee 
salaries fall within the statutory limitation. 

Sincerely, 

ADAM PAUL LAXALT 

::to7ieneral ~-h ~~ 
Tiff~nig 
Deputy Attorney General 
Bureau of Gaming and Government Affairs 
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